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Executive Summm 

Purpose Reorganization Plan No. 2 and the Civil Service Reform Act of 1978 
established the U.S. Merit Syst.ems Protection Board to hear federal 
employee appeals of agency actions, such as employee removal. reduc- 
tion-in-grade, suspension, and retirement decisions for consistency with 
merit system principles and laws. To aid congressional oversight of the 
federal merit. system, GAO assessed the Board’s progress in aaudicating 
employee appeals of agency actions using the Board’s standards for 
timeliness and participants’ views of t,he appeals process. 

Background Before the Reform ,4ct, employee appeals were handled by the Civil Ser- 
vice Commission. I\t. that time, executive and legislative branch mem- 
bers questioned whether the Commission could act as the personnel 
office of the executive branch while at the same time impartially admin- 
ister an employee appeals system. There was also concern that the Com- 
mission took too long to adjudicate employee appeals. 

To improve timeliness, the Reform Act required the Board to establish 
and publicly announce its schedule for issuing decisions. Accordingly, 
the Board established a 120-day standard for processing appeals in its 
regional offices and a 1 lo-day standard for reviewing regional office 
decisions appealed to t,he Board’s headquarters. 

Results in Brief Timeliness of case disposition has improved. The proportion of cases 
decided within the regional office and headquarters standards has 
increased significantly in recent years. 

GAO’S survey of representatives of six groups having experience with 
the case processing system indicated general satisfaction with the time- 
liness standards adopted by the Board for adjudicating cases. The six 
groups were agency general counsels, agency at.torneys, agency 
employee and labor relations representatives, private attorneys, union 
presidents, and professional association representatives. While all 
groups were generally satisfied with the actual time it took the regional 
offices to process appeals, not all groups were satisfied with the time it 
took the Board’s headquarters to process petitions for review of regional 
office appeals decisions. 

GAO also analyzed the views of representatives of the six groups of 
appeals process participants on the objectivity, independence, and fair- 
ness of the appeals process and the consistency of decisions. In general, 
the groups representing agencies’ interests viewed the performance of 
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Executive Summary 

the Board’s regional offices and headquarters more favorably than did 
the groups representing employee interests. 

GAO’s Analysis 

Timeliness in Processing 
Appeals Has Improved 

For appeals decided during fiscal year 1982, the Board’s regional offices 
reported processing 82 percent of employee appeals within the 120-da) 
standard. However, in fiscal year 1983, only 1’7 percent of the cases 
decided were processed within the standard. The Board attributed this 
decline to budget cuts and the extraordinary increase in workload that 
resulted from former air traffic controllers’ appeals of their removal 
from the federal service. In fiscal year 1984, the regional offices began 
to recover and 77 percent of appeals decisions were processed within 
120 days. During fiscal years 1985 and 1986, they decided 95 and 99 
percent. respectively, within the standard. (See p. 20.:) 

The Board’s headquarters issued 3.6 percent of petitions for re\‘ielt 
within its 1 lo-day standard in fiscal year 1982, 16 percent in 1983, 12.9 
percent in 1984, 51.7 percent in 1985, and 53 percent in 1986. (ISee p. 
23.) 

The Board attribut,ed processing delays at headquarters to (. 1 ) the lin- 
gering effects of a backlog in cases inherited from the Civil Ser\rice Com- 
mission, (2) Board policy to hold certain pet,itions pending a review of 
major issues that could establish precedents for other similar cases. (13) 
fiscal year 1982 budget cuts? (4:) air traffic controller appeals. and (.5) 
circumstances beyond it.s control, such as when processing was stopped 
pending court decisions in class action cases. (,See p. 24. j 

About half or more of the participants in each group GAO sur\rcyed indi- 
cated they were satisfied or vet-y satisfied with the standard case 
processing time frames and with the actual time it took regional offices 
to process cases. However, fewer than half of the participants in the 
agency attorney. agency employee and labor relations representative, 
private attorney, and union president groups indicated they Lvere satis- 
fied or very satisfied with the headquarters processing times. (See pp. 
22 and 25.) 
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Participants’ Views on the The majority of agency general counsels, agency attorneys, professional 
Appeals Process association representatives, and agency employee and labor relations 

representatives responding to GAO’S questionnaire rated the appeals pre 
cess as objective, independent, and fair to a great or very great extent at 
both the regional office and headquarters levels. However, most private 
attorneys and labor union presidents responding viewed the process as 
objective, independent, and fair from a small to a moderate extent. Over 
half of the participants in the agency general counsel, agency attorney, 
agency employee and labor relations representative, and professional 
association groups perceived regional office and headquarters decisions 
as consistent or very consistent with their supporting rationales. Less 
than half of the participants in the private attorney and labor union 
president groups perceived regional office and headquarters decisions 
as consistent or very consistent with their supporting rationales. (See p. 
38.) 

Recommendations This report provides an assessment of the progress made by the Board 
in hearing and adjudicating employee appeals; it contains no 
recommendations. 

Agency Comments The Board’s Chairman agreed with GAO’S analysis of case processing 
timeliness and said it would be useful in the Board’s continuing evalua- 
tion of case processing. He also noted that the questionnaire respondents 
were individuals affected by Board decisions and that respondents who 
had prevailed before the Board might tend to view the objectivity, inde- 
pendence, and fairness of the process more favorably than those who 
had not prevailed. While GAO has no evidence of response bias of this 
nature, t.he reader should be aware of the possibiliby that. it could have 
affected the respondents’ views. (See app. II.) 

Page 4 G.40/‘GGD87-97 Merit Systems Protection Board 



Page 5 GAO/‘GGD87-97 Merit Systems Protection Board 



Contents 

Executive Sumrnary 2 

Chapter 1 
Introduction The Board and Its Responsibilities 

Board Output, Case Outcomes7 and Staffing Levels 
Objective, Scope. and Methodology 

Chapter 2 
Timeliness of Regional Office and Headquarters Case Processing 

li 
18 

Processing Appeals of Procedures 

Personnel Actions Has 
Timeliness of -4ppeals Processing by the Regional Offices 

Has Improved 

Improved Timeliness of -4ppeals Processing by the Board Has 
Improved 

20 

23 

The Voluntary Expedited Appeals Procedure Is Used 
Infrequently 

Agency Comments 

Chapter 3 
Participants’ Views on 
the Extent of 
Objectivity, 
Independence, 
Fairness, and Decision 
Consistency in the 
Appeals Process 

38 
Participants’ Perceptions of Appeals Process Objectivity 
Participants’ Views on Appeals Process Independence 
Participants’ iYews on Appeals Process Fairness 
Participants’ Perceptions of Appeals Process Consistency 
Participants’ C’iews on Need for Changes to the O\rerall 

Decision 
Agency Comments 47 

Appendixes Appendix I: Questionnaire Development, Survey 
Methodology, Sampling Procedure, and Data Analysis 

Appendix II: Comments From the Chairman, LJS. Merit 
Systems Protect.ion Board 

38 

!32 

Tables Table 1.1: Decisions by the Board’s Regional Offices and 
Headquarters- Fiscal Years 198% 1986 

Table 1.2: Staffing Level-Regional Offices and 
Headquarters 

Page 6 GAO.~GGD87-97 Merit Systems Protection Board 



Concrnta 

Table 1.3: Participants’ Experience W ith the Board Since 
1979 

Table 2.1: Appeals Decided by Regional Offices W ithin 
t.he 120-Day Standard 

Table 2.2: Satisfaction W ith the 120-Day Regional Office 
Appeals Processing Standard 

Table 2.3: Satisfaction W ith Actual Appeals Processing 
Times at the Regional Office Level 

Table 2.4: Participants’ Opinions of Reasonable Time 
Frames for -4ppeals Processing at Regional Offices 

Table 2.5: Petitions Decided by the Board W ithin the 1 lo- 
Day Standard 

Table 2.6: Satisfaction W ith the 1 lo-Day Headquarters 
Standard for Issuance of Decisions on Petitions for 
Review 

Table 2.7: Satisfact.ion W ith Actual Times to Issue 
Decisions on Petitions for Re\view 

Table 2.8: Participants’ Opinions of Reasonable Time 
Frames for Appeals Processing at Headquarters 

Table 2.9: Number of Appellant Requests for the VEAP, 
Agency Consents, and Agency Declines for Fiscal 
Years 1983-1985 

Table 2.10: Participants’ Knowledge of the Voluntary 
Expedited Appeals Procedure 

Table 2.11: Number of Cases in Which Participants Have 
Had VEAP Experience 

Table 2.12: Participants’ Views on Reasons for lJsing the 
VEAP 

Table 2.13: Participants’ Views on Reasons for Not Ijsing 
the VEAP 

Table 2.14: Relative Ranking of Reasons for Not LJsing the 
\‘Er\P 

Table 2.15: Participants’ Views on How Often The) 
Would Choose the VEAP 

Table 2.16: Participants’ Views on the Comparative 
Opportunity of Objective Decisions Under the VEAP 
and the Regular Process 

Table 2.17: Participants’ Views on the Effectiveness of 
the VEAP in Simplifying the Appeals Process 

Table 3.1: Percept.ions of -4ppeals Process Objectivity at 
the Regional Office Level 

Table 3.2: Perceptions of Appeals Process Objectivity at 
the Headquarters Level 

16 

20 

22 

22 

23 

23 

25 

26 

26 

28 

29 

30 

31 

3, ’ ‘IJ 

34 

35 

36 

36 

39 

39 

Page7 GAO,&GD-87-97 Merit Systems F’rntection Board 



Table 3.3: Participants’ Views on the Need to Improve the 
Objectivity of the Decisionmaking Process 

Table 3.4: Participants’ Views on Whether Court 
Affirmation Rate Is a Reasonable Indicator of Board 
Objectivity 

Table 3.6: Participants’ Perceptions of Independence of 
the Appeals Process at the Regional Office Level 

Table 3.6: Participants’ Perceptions of Independence of 
the Appeals Process at the Headquarters Level 

Table 3.7: Participants Perceptions of the Fairness of the 
Appeals Process to AI1 Parties Involved at the 
Regional Office Level 

Table 3.8: Participants’ Perceptions of the Fairness of 
Appeals Process to AI1 Parties Involved at the 
Headquarters Level 

Table 3.9: Perceptions of Consistency of Decisions With 
Supporting Rationales 

Table 3.10: Participants’ Perceptions of Consistency of 
Decisions Involving the Same or Similar Issues 

Table 3.11: Participants Views on the Need for Changes in 
the Decision Process 

Table I. 1: Participant Groups Included in Questionnaire 
Survey 

Table 1.2: Number of Persons Sampled and Number of 
Persons Mailed Questionnaires by Group 

Table 1.3: Number of Usable Responses and the Number 
They Represent in Each Group 

Table 1.4: Estimated Number of Persons Who Had 
Experience With Appeals Cases Since 1979 

40 

41 

41 

42 

42 

43 

44 

46 

46 

49 

49 

50 

51 

Abbreviations 

EEOC Equal Employment Opportunity Commission 
GAO General Accounting Office 
OPM Office of Personnel Management 
VE24P i’oluntary Expedited Appeals Procedure 
PFR Petition for Review 

Page 8 GAO!GGD8787 Merit Systems Protection Board 



Page 9 GAO~‘GGD97-97 Merit Systems Protection Board 



Chapter 1 

Introduction 

The U.S. Merit Systems Protection Board was established on January 1, 
1979, by Reorganization Plan No. 2 of 1978. The plan abolished the Civil 
Service Commission and separated its personnel management functions 
from its adjudicatory, appellate, and merit system enforcement respon- 
sibilities, placing them in two new agencies-the Office of Personnel 
Management (OPM) and the Merit Systems Protection Board (Board:), 
respectively. A major reason for the reorganization was to eliminate the 
conflicting roles of the Civil Service Commission as both rule maker and 
adjudicator. The Commission functioned as the government’s chief per- 
sonnel office and management agent and also as the final administrative 
review authority in employee appeals. Because of this duality, the 
appeals program was often criticized as lacking independence and objec- 
tivity. Executive and legislative branch members quest.ioned whether 
the Civil Service Commission or any one agency could act as personnel 
office and simultaneously administer an employee appeals system in an 
impartial manner. In addition, there was concern that. the Commission 
took too long to adjudicate appeals. 

The functions and responsibilities transferred to the Board under the 
reorganization plan were expanded under the Civil Service Reform Act 
of 1978, which took effect on January 11, 1979. The reform act said 
that 

“Federal employees should receive appropriate protection through increasing the 
authority and powers of the Merit Systems Protection Board in processing hearings 
and appeals affecting Federal employees.” 

The Reform Act included many provisions to strengthen oversight of the 
federal merit system. Some of these were: 

l Merit systems principles and prohibited personnel practices were specif- 
ically spelled out. 

l The Board was given authority to review and invalidate OPM rules and 
regulat.ions if the Board decided they required any employee to commit 
a prohibited personnel practice. 

l The Board can order corrective action by agencies, direct that pay be 
withheld from employees who willfully fail or refuse to carry out orders 
of the Board, and impose disciplinary action on agency officials who 
commit prohibited personnel practices. 

l Decisions and orders of the Board were subject to judicial review. 
. The Board was required to establish and publish time standards for 

deciding appeals. 
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The Board and Its 
Responsibilities 

The Board is a three-member bipartisan agency. The President, with the 
advice and consent of the Senate, appoints each member to a single 
7-year term. Members can be removed only for inefficiency, neglect of 
duty, or malfeasance in office. The Board is headquartered in Washing- 
ton, D.C. and has 11 regional offices. For fiscal year 1987, the Board’s 
appropriation was about $19.1 million. 

Major Responsibilities The Board has statutory authority to examine witnesses, take deposi- 
tions, administer oaths, and issue subpoenas. Perhaps the most notable 
difference between the Board and the former appeals system is the 
enforcement authority vested in the Board. If agency officials, with the 
exception of Presidential appointees confirmed by the Senate, do not 
comply with a Board order, they can be barred from receiving payment 
for services during any period of noncompliance. 

Various laws, rules, and regulations give employees the right to appeal 
agency actions to the Board. Appealable actions include employee 
removal, reduction-in-grade, suspensions, termination of probationers, 
reduction-in-force decisions, and OPM determinations on disability and 
other retirement claims. 

In appeals before the Board, appellants are entitled to (1) a hearing for 
which a transcript must be kept, (2) having a representative present, 
and (3) a written decision on the appeal. The burden of proof is on the 
agency which took the appealed action. Agencies must show that their 
actions were supported by “a preponderance of evidence,” except for 
actions based on unacceptable employee job performance where the bur- 
den is the lesser standard of “substantial evidence.” The Board will not 
reverse agency actions which meet the appropriate standard of evidence 
unless appellants can show harmful procedural error or that the actions 
were based on a prohibited personnel practice or were otherwise not in 
accordance with law. The Board also has authority to award reasonable 
attorney fees to employees who win their appeals when it determines 
that payment is warranted in the interests of justice. 

Except for appeals which include allegations of discrimination, decisions 
of the Board or its administrative judges are final administrative deter- 
minations. Decisions are subject to judicial review. 

The Reform Act established separate procedures for actions appealable 
to the Board which the appellants allege were based, at least in part, on 
prohibited discrimination. Under these procedures, the Board issues a 
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decision on the discrimination charge and the action under appeal. If the 
decision on the discrimination charge is adverse, the employee may 
appeal to the Equal Employment Opportunity Commission (EEOC). If the 
Board and EEOC differ on the issue, the matter is then referred for final 
administrative disposition to a special panel composed of one member of 
the Board, one member of EFK, and a Chairman appointed by the Presi- 
dent with the advice and consent of the Senate. 

The Board also has the authority and responsibility under the Reform 
Act to conduct studies and report to the President and Congress on 
whether the merit system is free from prohibited personnel practices. 
The Reform Act also requires the Board to report annually on the signif- 
icant actions of opal. 

Board Output, Case 
Outcomes, and 
Staffing Levels 

The Board has two levels of appeal of agency personnel actions. The 
first review is performed at the regional office level by an administra- 
tive judge. If either party to the appeal requests a review of the regional 
office decision, a second review is conducted by the Board itself. Board 
review of a regional office decision may also be requested by OPM? t,he 
Office of Special Counsel, the Board’s own motion, or, in certain circum- 
stances, other intervenors. 

Table 1.1 shows the number of decisions issued by the Board’s regional 
and headquarters offices for fiscal years 1982 through 1986. 

Table 1.1: Decisions by the Board’s 
Regional Offices and Headquarters- 
Fiscal Years 1982-1986 

Fiscal year 
1982 
1983 
1984 

Number issued 
Regional 

offices Headquarters 
7.124 1 389 

18,820 4 169 
7.032 6597 

1985 - 
1986 
Total 

6,523 2.691 

6,850 1 630 

46.34ga 16.476b 

%cludes 11.314 Air Traffic Controller decmons 

“Intrudes 5.967 Air Tralfwz Controller decmons. 

For all non-Air Traffic Controller decisions issued by the regional offices 
during fiscal years 1982 through 1985, agencies’ actions were upheld in 
about 88 percent of the decisions. The others were modified-either 
reversed or the severity of the penalty imposed by the agency reduced. 
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When only those non-Air Traffic Controller appeals decided by the 
regional offices on the merits’ during fiscal years 1982 through 1985 are 
considered, about 75 percent of the agencies’ actions were upheld and 
about 25 percent were modified. 

In August 198 1, a large number of the Nation’s air traffic controllers 
were removed by the Federal Aviation Administration because of their 
alleged participation in a strike. This event had a profound impact. on 
the Board’s workload as the Board became the focus of the fired air 
traffic controllers’ efforts to regain their jobs. For all ,4ir Traffic Con- 
troller decisions issued by t.he regional offices during fiscal years 1982 
and 1983, the agency’s actions were upheld in about, 97 percent and 
modified in about 3 percent of the decisions. For those Air Traffic Con- 
troller cases decided by the regional offices on the merits during fiscal 
years 1982 and 1983, the agency’s actions were also upheld in about 97 
percent of the decisions. 

For all non-Air Traffic Controller decisions issued by headquarters dur- 
ing fiscal years 1982 through 1985, regional office decisions were 
upheld in about 82 percent of the cases and modified in 18 percent. Of 
those petitions for review decided on the merits.” about 38 percent of 
regional office decisions were upheld and about 62 percent modified. 
For all Air Traffic Controller decisions issued by headquarters during 
fiscal years 1983 and 1984, regional office decisions were upheld in 
about 95 percent and modified in about 5 percent of cases. For those Air 
Traffic Controller cases decided by headquarters on the merits, regional 
office decisions were upheld in about 87 percent and modified in about 
13 percent of the cases. 

Table 1.2 provides information on staffing levels for the Board’s 
regional offices and headquarters during fiscal years 1981 through 
1986. 

LCa~s “decided on the merits” by regional offices are those which were determined by the regional 
offices to have met the Board’s timeliness requirements. are appealable to the Board. and were 
upheld, mitigated. remanded, or reved. For example. an employee appeal of an agency action 
which removed the employee from the federal sewice for misconduct would be decided on the merits 
rf the appeal was flied with a regional office within 20 days of the date the agency took the action. 
Employee appe;ils are not decided on the merits if they are not timely filed or the agency action is not 
appealable to the Board under agog law. rule, or regulation 

‘Cases “decided on the merits” by headquarters are those which the Board determmes meet its starv 
dards of review The Board may grant a petition to review a regional office decision when it estab- 
lishes that (1) new and matenal evidence is available. that despite due dlhgence, was not available 
when the record was closed; or 1.2) the regional office decision is based on an erroneous mterpretatmn 
of statute or regulation. Petitions for review are not decided on merits if they do not meet these 
standards or were not filed within 3.5 days of the regional office decision 
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Table 1.2: Staffing Level-Regional 
Offices and Headquarters 

Fiscal year 
1981 

Staff years used 
Regional Head- 

offices quarters Total 
144 203 347 

1982 190 198 388 
1983 182 227 409 
1984 166 211 377 
1985 148 189 337 
1986 136 170 306 

Objective, Scope, and The objective of our review was to aid congressional oversight of the 

Methodology 
federal merit system by providing an assessment of the Board’s progress 
in hearing and adjudicating employee appeals of agency actions. This 
report is part of our effort to meet the Title I, Section 101(a), Reform 
Act requirement to report on the significant activities of OPM and the 
Board. Our review was conducted at the Board’s headquarters in Wash- 
ington, D.C., and at 3 of the Board’s 11 regional offices-Boston, San 
Francisco, and Washington, D.C. The regional locations were selected 
based on their size using the number of assigned administrative judges 
as the selection criterion. San Francisco was selected because, with 14 
administrative judges, it was considered a large office; Washington, D.C., 
a medium office with 8 administrative judges; and Boston, a small office 
with 3 administrative judges. 

Our audit work, conducted between January and October 1986, was per- 
formed in accordance with generally accepted government audit stan- 
dards and involved 

. reviewing the Reform Act’s legislative history and Board regulations on 
processing appeals of agency actions; 

. obtaining views on Board case processing practices from officials of 
OPM's Appellate Policies Division and Federal Employee Coordinating 
Committee; 

. reviewing Board case processing performance reports, which we did not 
verify to source documents, to assess the timeliness of case processing 
by the Board; 

. interviewing administrative judges and chief administrative judges in 
the three regional offices to obtain their views on case processing proce- 
dures and practices; 

. interviewing officials at Board headquarters in the Office of the Clerk of 
the Board, Office of Appeals Counsel, Office of Managing Director, and 
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Office of the General Counsel to obtain their views on case processing 
procedures and practices; and 

l obtaining appeals process participants’ views of the perceived consis- 
tency of decisions, objectivity of the appeals process, changes that may 
be warranted, and other related aspects of the appeals process. 

We sent questionnaires to six groups of individuals involved in the 
appeals process. These included employee and labor-management rela- 
tions representatives in federal agencies, general counsels of federal 
agencies, federal agency attorneys, presidents of federal employee 
unions, private attorneys representing appellants, and representatives 
of federal employee professional associations. The employee and labor- 
management relations representatives were members of OPM’S Inter- 
agency Advisory Group Committee on Employee and Labor-Management 
Relations. Professional association representatives were from organiza- 
tions belonging to the Public Employees Roundtable. Union presidents 
were with unions listed in Union Recognition in the Federal Government 
(Office of Personnel Management, January 1985). Agency general coun- 
sels were members of the General Counsels Committee. We selected pri- 
vate attorneys and agency attorneys from Board prepared listings of 
attorneys who had appeared before administrative judges in the Board’s 
regional offices. 

We sent questionnaires to all individuals in each group, except. the pri- 
vate and federal attorneys. Because of the large number of people in 
these two groups, we sent questionnaires to random samples and pro- 
jected their responses to the groups. We mailed 804 questionnaires and 
received 600 usable questionnaires for an overall response rate of 75 
percent. Questionnaire recipients who reported having had no actual 
case experience with the Board since 1979 were requested to return the 
questionnaire without completing it. Of the 600 questionnaires received, 
422 were from recipients who indicated they had had case experience 
with the Board since 1979. Projecting rates of usable responses. we esti- 
mate that, had we sent a questionnaire to all 1?667 persons in the survey 
universe, we would have received responses from 1,169 persons, of 
whom 815 would have had experience with the Board. 

In each table which summarizes the groups’ responses to our question- 
naire, the numbers of agency attorney and private attorney respondents 
are projections based on a random sample. For each of the other four 
groups, the number of respondents is the actual number of responses 
analyzed. 
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Questionnaire respondents were persons affected by the outcome of 
Board decisions and the nature of the decision might have influenced 
their opinions of the objectivity, independence, and fairness of the pro- 
cess. For example, a prevailing party, as a matter of human nature, 
might tend to view the process more favorably than a losing party. 
While we have no evidence of response bias of this nature, the reader 
should be aware of the possibility that it might have affected the 
respondents’ views. (See appendix I for details on our survey methodol- 
ogy, sampling procedures, and questionnaire development.) 

This report includes a summary analysis of the questionnaire respon- 
dents’ views on selected aspects of the appeals process. A  tabulation of 
the respondents’ answers to each question is available on request. 

To assess the amount of experience upon which questionnaire respon- 
dents based their opinions, we asked them to identify the number of 
cases, if any, they had been involved in since 1979. Most respondents in 
each category indicated they had participated in either 1 to 20 or no 
cases since January 1979. (See table 1.3.) 

Table 1.3: Participants’ Experience With the Board Since 1979 
Percentage of respondents 

1 to 20 21 to 50 51 to 100 101 to 250 Over 250 Number of 
No cases cases cases cases cases cases Total respondents 

General 
counsels 16 54 10 6 7 7 100 70 
Agency 
attornevs 
Employee and 
labor relalrons 
reoresentatlves 

23 40 18 11 2 6 100 218 

27 47 13 4 3 6 100 90 
32 61 3 1 1 2 100 713 Prwate attornevs 

Unwon 
presidents 50 41 1 0 4 4 100 58 
Professional 
assocration 
represenlalives 60 40 0 0 0 0 100 20 
All groups 30 54 7 3 2 4 100 1,169 
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Timeliness of Processing Appeals of Personnel 
Actions Has Improved 

One objective of the Civil Service Reform Act of 1978 was to assure that 
appeals of agency actions were processed in an expeditious manner. 
Accordingly, the Reform Act requires the Board to establish and pub- 
licly announce its schedule for completing action on appeals. To imple- 
ment this requirement, the Board published notice in t.he Federal 
Register that all appeals will be decided by the Board’s regional offices 
within 120 days of the filing of the appeal. and the Board headquarters 
will complete action on petitions for review of regional office decisions 
within 110 days of their receipt. 

The number of appeals processed within the time limit at regional 
offices and the number of petitions for review processed within the time 
Limit at the headquarters level have increased over t,he past several 
years. For example, the proportion of appeals decided within the 
regional office standard of 120 days increased from 17 percent in fiscal 
year 1983 to 99 percent in fiscal year 1986. The proportion of petitions 
for review decided within the Board’s headquarters standard of 110 
days increased from 3.6 percent in fiscal year 1982 to 53 percent during 
fiscal year 1986. 

The Board attributed case processing delays during fiscal years 1982 
through 1985 to (1) the lingering effects of a backlog of cases inherited 
from the Civil Service Commission; (2) Board policy to hold certain peti- 
tions until the major, precedent.-setting issues they involved could be 
reviewed; (3) the effects of budget cuts in fiscal year 1982; and (4) the 
extraordinary increase in workload generated in the aftermath of the 
Air Traffic Controllers’ strike of August 1981. In some cases, the Board 
attributed its lack of success in meeting the time standard at the head- 
quarters level during fiscal year 1986 to circumstances beyond its con- 
trol, such as when stays of action were ordered pending court decisions 
in class action cases. 

The six groups of appeals process participants responding to our ques- 
tionnaire generally believed the standard case processing time frames 
established for the regional office and headquarters levels were reason- 
able. They were also generally satisfied with the actual time it took 
regional offices to process appeals; however, they were not as satisfied 
with the time it took the Board to process petitions for review. 

The Board has established a Voluntary Expedited ,4ppeals Procedure 
(VEAP) as an alt,ernative procedure to provide employees and agencies a 
simplified, faster process for adjudicating appeals. The LEAP was 
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Timeliness of Processing Appeals of 
Personnel Aattions Haa Improved 

designed to encourage informal resolution of appeals, including settle- 
ment by agreement between parties. IJnder the W , standard time 
frames for regions and headquarters to issue decisions were set at one 
half those of the regular appeals process. The VE\P began as a pilot, pro- 
gram in March 1983, but did not become fully operational in all regional 
offices until April 1985. Thus far, the V W  has been used infrequent.ly. 
During fiscal years 1983, 1984, and 1985, employee appellants 
requested to use the \W in 1,097 cases, but the agencies involved 
agreed to the procedure in only 259 of these cases. Only 9 percent of t,he 
projected 815 respondents to our questionnaire had used the VEAP. And, 
of those participants who had used the VEAP, 67 percent had experience 
with the LW in just one case. 

The Board is currently reviewing the V W  to determine whether it 
should be modified or discontinued. As of March 1987. the Board’s 
assessment, had not been completed. 

Regional Off ice and Over time, the Board has taken several initiatives to enhance expedi- 

Headquarters Case 
tious processing of employee appeals. The Board implemented an auto- 
mated case tracking system that allows it to better monitor case 

Processing Procedures progress, identify problem areas, and shift resources to meet changing 
needs. The Board established a procedure t.o group cases geographically 
for hearings to reduce the travel time and cost of operating its regional 
offices. The Board also implemented a procedure to establish and pub- 
lish a body of precedential case law that potential appellants and agen- 
cies may use as a guide to how the Board may decide similar issues in 
the future. 

Under the Board’s procedures, processing of an appeal begins when it is 
received at one of the Board’s 11 regional offices. Board procedures 
require the regional director to assign the appeal to an administrative 
judge within 3 days after receipt of the appeal and issue an order 
acknowledging receipt of the appeal to the employee and directing the 
agency involved to file a response. The order also provides information 
about the Board’s procedures. 

Agency responses are required to be received within 25 days of the ini- 
tial order. When a hearing is requested by the appellant, the administra- 
tive judge must, within 30-35 days of receipt of the appeal, schedule a 
hearing; notify the parties of the date, time, and location of the hearing; 
and advise the parties of actions needed t,o be complebed before the 
hearing. Preliminary motions concerning discovery of evidence, venue, 
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and subpoena of witnesses are filed and ruled upon by the administra- 
tive judge between the date the appeal is filed and the hearing. 

A telephone pre-hearing conference is to be scheduled approximately 
lo-20 days prior to the hearing. At that time, the administrative judge 
assists the parties in narrowing issues to those actually in dispute and 
identifying witnesses whose testimony will be heard and documents to 
be offered into evidence. The administrative judge explores the possibil- 
ity of settlement of the appeal and, if requested by the parties, assists in 
arriving at a settlement agreement. 

If a settlement agreement is not reached, the hearing is to take place 
within 60-75 days from the date the appeal is filed. In the majority of 
cases, the record closes with the conclusion of the hearing; however, in 
some cases the record remains open for additional evidence or post hear- 
ing briefs. 

After the record is closed, the administrative judge reviews the evi- 
dence, researches the law, and drafts a decision on the appeal. The 
regional director reviews the draft decision to ensure that all issues are 
addressed, findings of fact are supported in the decision by reference to 
the evidence, and findings of law are supported by appropriate statutes, 
regulations, or precedential decisions. The administrative judge’s deci- 
sion is to be issued within 120 days from the date the appeal is received. 

Within 35 days after an initial decision is issued at the regional office 
level, any party to the appeal; the Director of OPM; the Office of Special 
Counsel; or, in certain circumstances, other intervenors may petition the 
Board to review it. Board regulations provide that motions for extension 
of time to file a petition for review may be granted if the motion is sup- 
ported by a showing of good cause. 

Upon receipt of a petition for review, the Clerk of the Board requests 
the administrative record from the regional office issuing the initial 
decision. The other parties to the appeal are given 25 days from the ser- 
vice of the petition to file a response and/or a cross-petition for review.’ 
If a cross-petition is filed, the initial parties are given 25 days from the 
date of the cross-petition to respond to the cross-petition. The case is 
then forwarded to the Board’s Office of Appeals Counsel. 

I.4 cro99 petition is a petition filed with the Board by the respondent party raising issues that were 
not raised in the petition for review. 
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When a case is received in the Office of Appeals Counsel, it is logged in, 
dated for forwarding to the Board 50 days later, and assigned to an 
attorney in one of fou’r adjudication teams. The attorney reviews the 
record, performs the necessary research, and prepares a memorandum 
to the Board with a recommended disposition of the petition and a deci- 
sion which puts the recommendation into effect. A  supervisory attorney 
reviews the decision, and, depending on the nature of the decision, the 
Assistant t.o the Director or Associate Director and Director of t,he Office 
of Appeals Counsel may also review the decision. The case is then for- 
warded to the three Board members for review. 

Board members review the cases individually, one after the other. Each 
case generally goes before each of the Board members within approxi- 
mately a 3-week period. Each member’s executive assistant also reviews 
the proposed decision and makes a recommendation to his/her member. 
When at least two of three Board members agree on a proposed decision, 
the case is sent to the Office of the Clerk for issuance. If the Board 
majority directs a revision of the proposed decision. the case is returned 
to the att.orney in the Office of Appeals Counsel for rewriting. The case 
is then reviewed again within the Office of Appeals Counsel and 
returned to the Board members for final approval. The Clerk is to issue 
the decision within 24 hours of receipt of the final decision from the 
Board. 

Timeliness of Appeals Since 1982. the regional offices have improved their case processing 

Processing by the 
times. Table 2.1 shows the number of appeals adjudicated by the 
regional offices within the 120-day processing standard during fiscal 

Regional Offices Has years 1982 through 1986. 

Improved 
Table 2.1: Appeals Decided by Regional 
Offices Within the 120-Day Standarda 

Fiscal year 
1982 
1983 
1984 

Appeals Decided 
Within standard Total 

Number Percent Number Percent 
4,950 82 6,039b 100 

3,264 17 18.812 100 
5.423 77 7,032 -100 

1985 6,164 95 6,523 100 
1986 6.818 99 6,850 100 

‘Decision date of the appeal was the cnterlon used to categorize performance data b, f~sc.al b’ear 

bProcesslng data was available In automated data base for Iota1 shotin In chart 
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Factors Contributing to 
Delays in Regional Office 
Case Processing 

Two event,s were highlighted by the Board as contributing to its inability 
to always meet case processing goals at the regional level. These events 
were the budget cuts levied on the agency during fiscal year 1982 and 
the large influx of appeals by former Federal Aviat.ion Administration 
air traffic controllers contesting their removals from federal service. -4s 
a consequence of budget reductions coupled with an increase in work- 
load, fewer appeals were adjudicated within the 120-day regional office 
time frame in fiscal years 1983 and 1984. 

Twice during fiscal year 1982 the Board’s budget was cut- 4 percent in 
October 1981 and 12 percent in December 1981. These cuts reduced the 
Board’s appropriation from $15.037,000 to $12,704,000. To cope with 
the reductions! the Board froze hiring, promotions, and overtime pay; 
furloughed (on a half-time basis) all Board employees for 2 weeks begin- 
ning in 1at.e June 1982; ceased all hearing activities for about 2 months; 
and prohibited travel by Board employees for 7 months, thus requiring 
appellants, agency personnel, and witnesses to travel to the Board’s 
regional offices for hearings. Although the Board received a supplemen- 
tal appropriation of $4,006.000 in July 1982, allowing it to rescind the 
travel and hearing restrictions, a large backlog of cases had accumu- 
lated. The supplemental appropriation also permitted the Board to begin 
hiring additional administrative staff needed to handle the increased 
workload resulting from the influx of air traffic controller appeals. We 
discussed the effects of the budget cuts on the Board in a 1983 report.? 

During fiscal year 1983, the regions completed processing all air traffic 
controller appeals: however, during this time a backlog of over 5,000 
cases other than those involving air traffic controllers had accumulated. 
Two goals were established by the Board in early 1983 to reduce the 
backlog of cases not involving air traffic controllers: (1) reduce the 
backlog t,o 3,000 by September 30, 1983, and (2) decide all backlogged 
cases by February 1984. These goals were met by the regional offices, 
enabling them to resume a normal mode of operation in fiscal year 1985. 

‘Efkts of Fiscal Year 1982 Rudget Cuts on the blent System Protection Board and Ih Office of 
Special ~~ounsel I’GAO,‘FPCD-33-20. April 8. 1983) 
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Appeals Process In our questionnaire, we asked appeals process participants to rate on a 
Participants Were five-point scale ranging from “very dissatisfied” to “very satisfied” 
Satisfied W ith the their degree of satisfaction with (1) the 120-day regional office standard 

Regional Office’s Standard time frame and (2) the actual time it took the regional offices to process 

and Actual Appeals cases. As shown in tables 2.2 and 2.3, in all groups surveyed, most 

Processing Times 
respondents were satisfied or very satisfied with both the standard time 
frame and the actual time it took regional offices to process cases. 

Table 2.2: Satisfaction With the 120-Day Regional Office Appeal5 Processing Standard 
Percentage of respondent5 

Dissatisfkd Neither Satisfied or 
or very satisfied nor VW Number of 

dissatisfied dissatisfied satisfied No opinion No answer Total respondents 
General counsels 10 9 71 10 0 100 59 
Agency attorneys 19 9 69 3 0 100 168 
Employee and labor relations 
representatives 6 15 66 11 2 100 66 
Pnvate attorneys 13 12 61 11 3 100 486 
Union presdents 14 3 66 17 0 100 29 
Professional association 
representatives 0 0 100 0 0 100 8 
All groups 13 11 65 9 2 100 815 

Table 2.3: Satisfaction With Actual Appeals Processing Times at the Regional Office Level 

General counsels 
Agency attorneys 
Employee and labor relations 
representatwes 
Private attorneys 
Union presidents 
Professional association 
representatives 
All groups 

Percentage of respondents 
Dissatisfied Neither Satisfied or 

or very satisfied nor 
dissatisiied dissatisfied 

very Number of 
satisfied No opinion No answer Total respondents 

8 6 76 10 0 100 59 
12 15 70 3 0 100 168 

11 13 63 11 2 100 66 
20 12 55 9 4 100 406 
28 3 48 17 4 100 29 

0 25 75 0 0 100 8 
17 12 60 8 3 100 815 
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Participants’ Views of In our questionnaire, we asked appeals process participants which of 
Reasonable Regional Office seven time frames they thought was reasonable for processing appeals 
Processing Time Frames at the regional level. The greatest number of respondents in each group 

indicated that 91-120 days was a reasonable standard. (See table 2.4.) 

Table 2.4: Participants’ Opinions of Reasonable Time Frames for Appeals Processing at Regional Offices 
Percentage of respondents 

151-180 or 
O-30 or 31- 81-90 91-120 121-150 181 or more No Number of 

60 days days days days days answer Total respondents 
General counsels 12 17 46 8 10 7 100 59 
Agency attorneys 6 16 41 18 17 2 100 168 
Employee and labor relations 

reDresentatives 8 25 50 8 3 6 100 66 
Private attorneys 11 19 39 15 8 8 100 486 
Union presidents 24 17 45 10 0 4 100 29 
ProfessIonal association 

rearesentatlves 0 0 100 0 0 0 100 8 
All Qroups 10 19 42 14 9 6 100 815 

Timeliness of Appeals As table 2.5 shows, the Board’s timeliness in issuing decisions on peti- 

Processing by the 
tions for review has improved. The Board issued decisions on 53 percent 
of the petitions for review within its 1 lo-day standard in fiscal year 

Board Has Improved 1986, a significant improvement over previous years. 

Table 2.5: Petitions Decided by the Board 
Within the llO-Day Standard. Decisions issued 

Within standard Total 
Fiscal year Number Percent Number Percent ~- 
1982 50 36 1,389 100 
1983 667 16.0 4,169 100 

1984 851 12.9 6,597 100 
1985 1,391 --51 2 691 100 
1986 864 53 0 1.630 100 

Tleclslon date of the appeal was the crlterlon used to calegorlze performance data by hscal year 

Page 23 GAOi’GGD87~97 Merit Systems Protection Board 



Chapter 2 
TimeIlneee of Proc~lng Appeals of 
Personnel Actions HM Improved 

Factors Contributing to 
Delays in Processing 
Petitions for Review by 
the Board 

The Board at.tributed delays in processing petitions for review to fiscal 
year 1982 budget cut.. and the influx of air traffic controller appeals. 
The fiscal year 1982 budget cuts precluded the Board from increasing 
headquarters staff, which it felt was necessary to handle the increase in 
caseload as a result of the air traffic controller strike. Board officials 
told us that headquarters staff members had to concentrate on review- 
ing air traffic controller cases to identify and decide lead cases which 
could then serve as precedent decisions to guide adjudication of cases 
with similar issues. Board officials also told us that, in 1982, headquar- 
ters was still feeling the effects of a backIog of appeals inherited from 
the Civil Service Commission. 

Although the Board was able to increase headquarters staffing in fiscal 
year 1983, Board officials said resources for processing petitions for 
review cont.inued to be inadequate to cope with the demand associated 
with the air traffic controllers’ petitions. The Board returned to normal 
operations in March 1985, but it did not start fiscal year 1985 in that 
posture. As a result of the Board’s work on air traffic controller cases, a 
backlog of non-air traffic cont,rollers cases built up. This backlog was 
not eliminated until March 1985. 

The Board also abtributed case processing delays to the Board’s policy of 
deferring decisions on certain petitions for review pending a review of 
mdor issues which may establish precedents for other similar cases. 
Types of cases placed on the “major issues calendar” include the 
following: 

l cases with issues also being considered in pending cases before one OI 
more federal courts, 

l cases involving new or novel issues not previously addressed by the 
Roard, and 

. cases where court and other adjudicative bodies’ decisions on similar 
issues require ext.ensive research. 

The Board attributed its inability to process more petit,ions for review 
wit.hin the 1 lo-day standard during fiscal year 1986 in some cases to 
circumstances beyond its control, such as when stays of action were 
nrderd nfwfiinp cnlIr-t dwisinns in class action cases 
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Appeals Process 
Participants Were More 
Satisfied W ith the 
Headquarters’ Standard 
Than W ith the Actual 
Petition for Review 
Processing Times 

We asked appeals process participants how satisfied they were with (1) 
the standard 1 l&day time frame for processing petitions for review at 
headquarters and (2) the actual time it took headquarters to process 
cases. We found that, in all groups surveyed, most participants were sat- 
isfied or very satisfied with the 1 IO-day standard. However, the groups 
were less satisfied with the actual time it took to issue decisions on 
cases. Less than half of the participants in the agency attorney, agency 
employee and labor relations. private attorney, and union president. 
groups indicated they were satisfied or very satisfied with the head- 
quarters processing times. 

Information on how satisfied appeals process participants were with the 
standard time frame and the actual case processing time for headquar- 
ters decisions is summarized in tables 2.6 and 2.7, respectively. 

Table 2.6: Satisfaction With the llO-Day Headauarters Standard for Issuance of Decisions on Petitions for Review 

General counsels 
Agency attorneys 
Employee and labor relations 

representatives 
Pnvate attornevs 

Percentage of respondents 
Dissatisfied Neither Satisfied or 

or very satisfied nor VW No 
dissatisfied dissatisfied satisfied opinion ~~~~ 

7 5 76 12 
10 14 62 11 

8 18 59 15 
14 11 48 23 

No 
answer 

0 
3 

0 
4 

Number of 
Total respondents 

100 59 
100 168 

100 66 ~~ 
100 406 

I 

Union presidents 17 21 48 14 0 100 -29 
Professional association 

representatives 
All arouas 

13 0 07 0 0 100 8 
12 12 54 19 3 100 815 
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Table 2.7: Satisfaction With Actual Times to issue Decisions on Petitions for Review 
Percentage of respondents 

Dissatisfied Neither Satisfied or 
or very satisfied nor very No No Number of 

dissatisfied dissatisfied satisfied opinion answer Total respondents - 
General counsels 27 7 53 13 0 100 59 

- Aaencv attornevs 34 13 40 11 2 100 168 
Employee and labor relallons 

represenlatlves 
Prwate attorneys 
Unwon aresidents 

Professional association 
representatives 

All orouos 

26 17 44 13 0 100 66 
23-- 16 34 22 5 100 486 
41 14 31 14 0 100 29 

13 12 75 0 0 100 8 
- 26 14 38 18 4 100 815 

Participants’ Views of In our questionnaire, we asked appeals process participants which of 
Reasonable Headquarters seven time frames they thought was reasonable for headquarters 

Case Processing Time processing of petitions for review. For each group, most participants 

Frames indicated that 91-120 days was a reasonable standard. (.See table 2.8.) 

Table 2.8: Participants’ Opinions of Reasonable Time Frames for Appeals Processing at Headquarters 
Percentage of respondents 

151-180 or 
O-30 or 31- 61-90 91-120 121-150 181 or more No 

60 days days days days days answer 
General counsels 12 30 31 9 3 5 
Agenc.y allorneys 7 25 49 9 6 4 

-. 

Number of 
Total respondents 

100 59 
100 168 

Employee and labor 
relations 
representatives 15 35 38 6 2 4 100 66 

-. Private attorneys 12 18 33 9 9 9 100 486 
Union presidents 17 24 31 4 10 4 100 29 
Professonal 

association 
representallves 

All Groups 
12 25 50 0 13 0 100 8 
12 22 43 8 8 7 100 815 
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The Voluntary 
Expedited Appeals 
Procedure Is Used 

The Reform 4ct authorized the Board to 

“by regulation, provide for one or more alternative methods for settling matters 
subject to the appellate jurisdiction of the Board which shall be In lieu of other 
orocedures . . .‘I 

Infrequently 
Senate Report No. 969 (95th Congress, 2nd Session, 1978), which accom- 
panied the Reform Act., suggested that in developing an alternative 
method “suitable forms of conciliation, mediation, arbitration and other 
methods mutually agreeable to the parties could be used.” 

In response to the Reform -4ct’s mandate, in 1983 the Board established 
the Voluntary Expedited Appeals Procedure (VEAP) to provide a simpli- 
fied, alternative process for resolving employee appeals. The VEAP was 
designed to encourage informal resolution of disputes, including settle- 
ment by agreement, between the parties. 

In developing the ~‘EAP, the Board solicited the views of federal agencies, 
unions, and public interest groups. Originally, the Board proposed that. 
agencies be required to use the alternative procedure if elected by the 
appellant and approved by a regional office director. Comments from 
unions and private attorneys favored this proposal. In objecting to this 
proposal, several agencies mentioned the suggestion in t,he Senate report 
that the alternative method be agreeable t,o both parties. The Board 
responded to the comments in its final rules by providing agencies the 
option to elect not to use the alternative procedure. 

VEAP was introduced in four regions-Chicago. Denver, San Francisco, 
and Seattle-in March 1983, as a 1%month pilot project. In October 
1983, a fifth region, Dallas, was added and the pilot project, was 
extended to 18 months. The \‘E\P process became fully operational in all 
regional offices in April 1985. 

Differences Between the Several differences exist between the regular appeals process and the 
VEAP and the Regular VELAP. 

Appeals Process Appellants may elect the VEAP at the time an appeal is filed or when a 
regional director suggests that its use is appropriate. However, as dis- 
cussed above, both the appellant and the agency must consent to using 
the YEW. Under the VE_~P, the parties waive the right to an official tran- 
script (tape recording) of the hearing proceedings and formal discovery, 
which is the process whereby each party may obt.ain information from 

Page 27 G.40iGCD87-97 Merit Systems Protection bard 



chapter 2 
Timeliness of Proceasing Appeala of 
Personnel Actions Has Improved 

the other in preparing for a hearing. Under the VEAP, informal discovery 
takes place, whereby each party is expected to provide information 
requested by the other voluntarily. Information obtained through infor- 
mal discovery is used by each party to prepare the Joint Appeals Rec- 
ord, which is designed to help the parties and the Board narrow the 
issues and facts under appeal. 

Under the ~ELW, appellants also have the option of requesting a hearing. 
If a hearing is elected under the REM, it must be held at the work site 
within 46 days of the appeal filing and no official transcript is main- 
tained by the Board. Hearings under the regular procedures are held at a 
fixed site established by the Board and an official transcript is produced 
and made available by the Board. If a hearing is not requested, the deci- 
sion of the administrative judge is based on the evidence contained in 
the Joint Appeals Record. 

Under the YEAP, the time frames set by the Board for decisions are 60 
days for initial decisions by administrative judges in regional offices and 
55 days for decisions on petitions for review by headquarters. 

Usage of the VEAP Was 
Low 

Since its inception, t.he VEXP has been used infrequently primarily 
because agencies have declined appellants’ requests that the VEAP be 
used. According to the Board, during fiscal years 1983, 1984. and 1985, 
appellants requested the ~ENP in 1,097 instances. Agencies declined to 
use the VE~P in 838. or 76 percent of the appellants’ requests. (See table 
2.9.) 

Table 2.9: Number of Appellant Requests 
for the VEAP, Agency Consents, and Percent 
Agency Declines for Fiscal Years 198% Appellant Agency Agency declined by 
1985O Fiscal year request consent decline agency 

1983 146 50 96 66 
1984 317 78 239 75 
1985 634 131 503 79 
Total 1,097 259 838 76 

“Slmllar InformatIon for fiscal year 1986 was not avallable however. Board olflcials stated that the 
number 01 cases in tihlch the VEAP was used was less in fiscal year 1986 than in previous years 

In our questionnaire, we asked appeals process participants how knowl- 
edgeable they were about the VE.~P. CVe found that. overall, 9 percent of 
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the participants who responded had heard of and used the VEiS; 56 per- 
cent had heard of? but had not used the VEAP; and 34 percent had never 
heard of the VEAP. The remaining 1 percent did not answer this question. 

W ith the except,ion of private attorneys, most respondents in each group 
had heard of the VE~P but. had not used it. In the case of private attor- 
neys, about half of the participants responding had never heard of the 
LXAP. (See table 2.10.) 

Table 2.10: Participants’ Knowledge of the Voluntary Expedited Appeals Procedure 
Percentage of respondents 

Have heard Have heard 
Never heard of it but not of it and No Number of 

of it used it have used it answer Total respondents _________ 
General counsels 17 71 12 0 100 59 ___. ___~ 
Agency attorneys 8 76 15 1 100 18 
Employee and labor relallons representatwes 3 76 100 66 ~__~-~ ____ -AL--!- 
Private attorneys 49 44 6 1 100 486 _____^- 
Union presidents 21 69 7 3 100 29 ~____~ 
Professional association representallves 25 -63 12 0 100 8 
All groups 34 -56 9 1 100 815 

To determine how much experience participants had with the VEAP pro- 
cess? our questionnaire asked participants who indicated they had used 
the VEM to also indicate the number of cases for which they used it. Of 
the participants who said they had used the VE.J=W. 67 percent said their 
experience was limited to one case, while only li percent had experi- 
ence with 5 or more cases. Most participants in the agency general coun- 
sel and employee and labor relations representative groups had 
experience with more than one case, and most participants in the agency 
attorney and private attorney groups and the one professional associa- 
tion representative responding had experience with one case. Of the two 
union presidents responding, one had experience with one case and the 
other had experience with three cases. Table 2.11 show-s the extent of 
reported experience with the VE.w by participant groups. 
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Table 2.11: Number of Cases in Which ParticiDants Have Had VEAP ExDarience 

General counsels 

Percentage of respondents 
Five cases Number of 

One case Two cases Three cases Four cases or more Total respondents 
43 0 14 0 43 100 ? 

Agency attorneys 
Employee and labor relations 

representatwes 
Private attorneys 
Union presdents 
Professional association 

representatlves 

72 11 0 0 17 100 25 

29 14 7 7 43 100 14 
88 0 12 0 0 100 28 
50 0 50 0 0 100 2 

100 0 0 0 0 100 1 
All groups 67 6 9 1 17 100 77 

Participants’ Views on 
Reasons for Using the 
VEAP 

As a result of our comparison of the VEAP with the Board‘s formal 
appeals process, we identified three possible reasons for electing to use 
the VE.w. Our questionnaire asked participants who had been involved 
in LEAP cases to rate the extent to which each of these possible reasons 
contributed to their decision to use the VEAP. Overall, most of the partici- 
pants felt that faster resolution of cases and less formal procedures con- 
tributed more to their decision to use the VEAP than t.he potential for a 
higher settlement rate prior to a hearing. (See table 2.12.) 
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Table 2.12: Participants’ Views on Reasons for Using the VEAP 

Possible reason 
Speed up 
resolution 
of case 

Less formal 
process 

Higher 
setllement 
rate prior to 
heanng 

Percentage of respondents 
VW 

great or Some, 
great Moderate little or No basis No Number of 

extent extent no extent to judge answer Total respondents ~____ 
General counsels 29 42 29 0 0 100 7 
Agency attorneys 78 5 11 0 6 100 25 
Employee and labor relations 
representatives 50 29 21 0 0 100 14 
Private attorneys 38 25 12 25 0 100 -58 

___- -- Union Dresdents 50 0 50 0 0 100 2 
Professional association 
representatives 
All groups 
General counsels 
Agency attorneys ___~ 
Employee and labor relations 
representatives 
Private attorneys 
Union presidents 
Professional association 
representatlves ___~~~ 
All groups 

General counsels 
Agency attorneys _____~ 
Employee and labor relahons 
representatives ___~ 
Private attorneys 
Union presdents ___ 
Professional association 
representatives 
All groups 

100 0 0 0 0 100 1 
53 20 16 9 2 100 77 ______ 
42 29 29 0 0 100 7 
17 28 44 0 11 100 25 

50 21 29 0 0 100 14 
50 13 25 12 0 100 28 
50 50 0 0 0 100 2 

100 0 0 0 0 100 1 
39 21 31 5 4 100 77 
14 14 43 29 0 100 7 
6 11 67 5 11 100 25 

14 7 79 0 0 100 14 ___~~ -~~~ ~~ 
25 12 38 25 0 100 28 

0 0 50 50 0 100 2 

0 0 0 0 100 100 1 
15 11 55 14 5 100 77 

Participants Views on Based on discussions with officials of the Board and professicmal associ- 
Reasons for Not Using the ation officials prior to the preparation of our questionnaire, we identi- 
VEAP fied the following five reasons for possibly not wing the VE.W 

l invplvernent with, the regular appeals process has been satisfactorsS; 
l the VEAP is unfatiiliar; 
l the VEAP does not produce a record, such as a tape or transcript: 
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. discovery rules are too restrictive; and 
l time limits to present information are too short. 

In our questionnaire, we asked appeals process participants who had 
knowledge of the WAP to what extent they believed each of the above 
were possible reasons for not using the REAP. Table 2.13 shows the dis- 
tribution of responses among the six groups. 

Table 2.13: Particioants’ Views on Reasons for Not Using the VEAP 

Possible reason 
involvement General counsels 

Percentage of respondents 
Very 

great or Some, 
great Moderate little or No basis No Number of 

extent extent no extent to judge answer Total rerpondsnts 
49 23 18 8 2 100 49 

with Ihe regular has been Agency attorneys 50 25 14 8 3 100 152 process 

satrsfactory Employee and labor relattons 
representatives 45 25 16 14 0 100 64 
Pnvate attornevs 27 20 32 14 7 100 241 
Union presidents 18 18 41 23 0 100 22 
Professional associalion 
representatlves 
All arouos 

67 0 33 0 0 100 6 
38 22 24 12 4 100 534 

VEAP IS 
unfamiliar 

General counsels 
Agency attorneys 
Employee and labor relations 
representatives 
Pnvate attorneys 
Union oresidents 

10 6 70 12 2 100 49 
14 12 63 7 4 100 152 

20 10 53 17 0 100 64 
10 10 50 17 13 100 241 
14 4 68 14 0 100 22 

Professional association 
representatives 0 17 67 16 0 100 6 
All groups 12 10 57 14 7 100 534 

ii AP does General counsels 35 12 39 12 2 100 49 
not produce a record Agency attorneys 53 15 24 7 1 100 152 

Employee and labor relahons 
representatives 38 11 31 20 0 100 64 
Pnvaie attorneys 51 7 19 13 10 100 241 
Union presidents 50 9 23 18 0 100 22 
Professional association 
reoresentatives 33 0 50 17 0 100 6 
All aroups 49 10 24 12 5 100 534 
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Timeliness of Processing Appeals of 
Personnel Actions Has Improvcd 

Possible reason 
Drscovery 
rule too restrlcllve 

General counsels 
Agency attorneys 
Employee and labor relattons 
representatives 
Pnvate allorneys 
Unwon presidents 41 14 14 31 0 100 22 

Percentage of respondents 
Very 

great or Some, 
great Moderate little or No basis No Number of 

extent extent no extent to judge answer Total respondents 
~___~~ 19 16 45 16 4 100 49 

20 21 44 11- 3 100 152 

5 20 45 30 0 100 64 
43 16 16 17 8 100 231 

Professional association 
representatwes 33 33 17 17 0 100 6 

Time llmlts 
too short 

All groups 
General counsels 
Agency attorneys 
Employee and labor relations 
representatives 
Private allorneys 
Union presidents 
Professional association 
representatives 
All groups 

29 18 30 18 5 100 534 ~~~~ 
2r--- 20 39 14 4 100 49 
33 20 35 7 5 ~~ 100- 152 

13 20 34 31 2 100 64 
39 13 27---- 14 7 100 241 
23 9 45 14 9 100- 22 

50 17 17 16 0 100 6 
ii---- 

~__- 
32 32 14 6 100 534 

To enable us to obtain a “consensus” rank ordering of the five reasons, 
we devised the following method. For each category of respondent, we 
ranked each reason on a scale of 1 to 5. Generally, the reason that 
received the largest percentage of responses in the “very great” or 
“great” extent range was assigned the value 1 while the reason with the 
lowest number of responses in this extent range was assigned the value 
5. When the number of responses for reasons was the same, we assigned 
the same value to them. The results of this rank ordering are displayed 
in table ‘7.14. 
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Chapter 2 
TheBness of hoeeasing Appeala of 
Personnel A&ions Has Improved 

Table 2.14: Relative Ranking of Reasons for Not Using the VEAP 
Ranked by 

Employee 
and labor Professional 

Oeneral Agency relations Private Union association 
Possible reason counsels attorneys representatives attorneys presidents representatives 
Regular process is satislactory 1 2 1 4 4 1 
VEAP IS unfamiliar 5 5 3 5 5 5 
VEAP does not produce a record 2 1 2 1 1 3 
Discovery rule is too restrictive 4 4 5 2 2 3 
Time lrmrts too shorl 3 3 4 3 3 2 

As shown in table 2.14, with the exception of the professional associa- 
tion representative group, the groups ranked highly the absence of a 
hearing record as a reason for not using the VEXP. Agency general coun- 
sels, agency att.orneys, employee and labor relations represematives, 
and professional association representatives also ranked highly satisfac- 
tion wit.h the regular appeals process as a reason for not using the \UP. 
However, private attorneys and union presidents clearly disagreed with 
the other groups that satisfaction with the regular process was a good 
reason for not using the VEXP. 

We asked participants what other reasons might contribute to their 
deciding not to use the VEW. Although there were numerous responses, 
explanations were so general that meaningful analysis proved difficult. 
However? we noted that several agency attorneys believed that it was 
difficult to formulate Joint Appeals Records. 

Participants Would Not 
Elect to Use the VEAP 
Frequently 

In our questionnaire, we asked the participants who had knowledge of 
the REAP how often, if at all, they would choose t.he VE~ZP if a case could 
go either through the ~EXP or the regular process. Most participants in 
each of the six groups indicated that they would choose to use the 1x4~ 
“some, ” “lit.tle,” or “none” of the time. Table 2.15 summarizes how often 
each group of participants said they would choose the LE.4P. 

Page 34 G.40,‘GGD87.97 Merit Systems Protection Board 



Chapter 2 
Timeliness of Processing Appeals of 
Personnel Actions Has Imprcrved 

Table 2.15: Particioants’ Views on How Often Thev Would Choose the VEAP 

General counsels 
Agency attorneys 
Employee and labor relations 

representattves 
Private attorneys 
Union oresdents 
Professional assoclatlon 

representatives 
All groups 

Percentag,e of respondents 
All, almost Some, little, 

all, or most About half or none of No basis to No Number of 
of the time the time the time judge answer Total respondents 

8 4 72 16 0 100 49 
8 8 68 15 1 100 152 

5 8 69 18 0 100 64 ~- 
4 6 66 21 3 100 241 
5 14 59 22 0 100 22 

0 17 83 0 0 100 6 
6 7 67 18 2 100 534 

Participants’ Views on the Our questionnaire asked participants who had knowledge of the 0~4~ 

VEAP’s Objectivity their views on the comparative objectivity of the VEAP and the regular 
process. Most agency employee and labor relations representatives and 
union presidents who had a basis to judge felt that the opportunity to 
obtain an objective decision under the V W  was about the same as under 
the regular process, but most private attorneys believed there was less 
or much less of an opportunity to obtain an objective decision under the 
VELW. About as many participants in the agency general counsel and 
agency attorney groups believed the VEAP provided less opportunity for 
objectivity than the regular process as believed the opportunity for 
objectivity was about the same. The views of professional association 
representatives varied the most regarding the opportunity for objectiv- 
ity, with the same number believing that the WAP offered less or much 
less objectivity, about the same, and more or much more objectivity than 
the regular process. Table 2.16 shows the views of each participant 
group. 
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Chapter 2 
‘llmellness of Prucessing Appeals of 
Pprsonnel Actions FLIS Improved 

Table 2.16: Participants’ Views on the Comparative Opportunity of Objective Decisions Under the VEAP and the Regular Process 
Percentage of respondents 

VEAP VEAP 
provides provides 

less or much About the more or 
less same much more No basis to No Number of 

opportunity opportunlty opportunity Ww answer Total respondents 
General counsels 31 29 0 38 2 100 49 
Agency attorneys 29 29 1 41 0 100 152 
Employee and labor relations 

reoresentatives 20 50 0 30 0 100 64 
Private attorneys 
Union presidents 
Professlonal association 

reoresentatives 

46 7 0 44 3 100 241 
32 41 0 23 4 100 22 

33 34 33 0 0 100 6 
All groups 36 22 1 39 2 100 534 

Participants’ Views on the In our questionnaire, we asked participants having knowledge of the 
Effectiveness of the VEAP VEAP how effectively they thought the \EAP has simplified the appeals 

in Simplifying the Appeals process. In four of the six groups, about half of the participants 

Process responding indicated they had no basis to judge. Of those participants 
rating the VEAP’S effectiveness, most of the participants in two groups- 
agency employee and labor relations representatives and professional 
association representatives-rated the VEAP as being effective or very 
effective. The four other groups were divided across all possible 
responses. Table 2.17 summarizes all participants’ views on the effec- 
tiveness of the VEXP in simplifying the appeals process. 

Table 2.17: Participants’ Views on the Effectiveness of the VEAP in Simplifying the Appeals Process 

General counsels 
Agency attorneys 

Employee and labor relations 
representatives 

Private attorneys 
Union presrdents 
Professional associalion 

representatives 

Percentage of respondents 
Effective or Neither Ineffective 

very effective nor or very No basis to No Number of 
effective ineffective ineffective judge answer Total respondents 

21 14 16 47 2 100 49 
16 15 20 47 2 100 152 

41 15 5 39 0 100 63 
20 16 16 44 4 100 241 
18 14 14 50 4 100 22 

67 33 0 0 0 100 6 
All groups 22 15 15 45 3 100 534 
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In November 1986, the Board Chairman established an Exploratory 
Committee on Alternative Dispute Resolution to examine whether the 
VEAP should be continued or modified. The Committee included the Leg- 
islative Counsel: Director. Policy and Evaluation; Deputy and Assistant 
Managing Directors for Regional Operations; and administ,rative judges 
from the Boston, Seattle, and Chicago regional offices. As of March 
1987, the commit,tee had not completed its assessment. 

Agency Comments Board’s Chairman agreed with our analysis of case processing timeli- 
ness. He said the Board is cont,inuing to evaluat,e its case processing to 
determine where improvements can be made and that our report will be 
useful in that evaluation. (See appendix II.) 
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Participants’ Views on the Extent of Objectivity, 
Independence, Fairness, and Decision 
Consistency in the Appeals Process 

This chapter provides an analysis of the perceptions of participants who 
responded to our questionnaire about the objectivity, independence, 
fairness, and consistency of the appeals process. 

Generally, appeals process participants 

. believed regional office and headquarters decisions were consistent. with 
their supporting rationales; 

l were divided in their assessment of the objectivity, independence, and 
fairness of the process; and 

l did not see a great need to increase the objectivity of the process, make 
decisions more consistent or easily understandable, or increase or 
decrease processing times. 

However, the private attorney and union president groups were less 
positive in their assessments of the consistency, objectivity, indepen- 
dence, and fairness of the appeals process and perceived a greater need 
t.o improve these aspects of the process than did the other groups. 

Participants’ 
Perceptions of 
Appeals Process 
Objectivity 

Our questionnaire asked participants to rate the extent to which they 
believed t.he appeals process to be objective. We found that the majority 
of agency general counsels, agency attorneys, professional association 
representatives, and agency employee and labor relations representa- 
tives generally perceived the process as being objective to a great or 
very great extent at the regional office and headquarters levels. How- 
ever, more private attorneys and union presidents saw the process at 
both levels as being objective from a small (no, little, or some) to moder- 
ate exTent. 

Tables 3.1 and 3.2 summarize, by group, participants’ views on the 
objectivity of the appeals process at the regional office and headquar- 
ters levels, respectively. 
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chapter 8 
Partidpmts’ Views on the E&tent of 
Ob]eetWty, Independence, Fairness, and 
De&ion Chtwhtency In the Appeals Process 

Table 3.1: Perceptions of Appeals Process Objectivity at the Regional Office Level 
Percentage of respondents 

Great or 
No, little, or Moderate very great No basis 

some extent extent extent to judge 
General counsels 5 25 58 12 
Agency attorneys 9 24 65 2 
Employee and labor relations 

representatives 8 30 50 12 
Private attorneys 35 23 25 15 
Union presidents 35 31 17 17 
Professional association 

representatives 25 0 63 12 
All groups 25 24 37 12 

No Number of 
answer Total respondents 

0 100 59 
0 100 168 

0 100 66 
2 100 486 
0 100 29 

0 100 8 
2 100 815 

Table 3.2: Perceptions of Appeals Process Objectivity at the Headquarters Level 
Percentage of respondents 

Oreat or 
No, little, or Moderate very great No basis 

some extent extent extent to judge 
General counsels 7 22 59 10 
Agency attorneys 6 17 61 16 
Employee and labor relations 

representatives 8 18 65 9 
Private attorneys 34 16 21 26 
Union presidents 45 24 17 14 
Professional association 

representatives 12 13 62 13 
All groups 25 17 35 21 

No Number of 
answer Total respondents 

2 100 59 
0 100 168 

0 100 66 
3 100 486 
0 100 29 

0 100 8 
2 100 815 

The groups’ views also varied on the question of whether greater objec- 
tivity in the decision process was needed. Participants in the agency 
general counsel, agency attorney, agency employee and labor relations 
representative, and professional association representative groups gen- 
erally believed that the objectivity of the decision process needed to be 
improved to no, lit.tle, or some extent, while participants in the private 
attorney and union president groups generally believed such changes 
were needed to a moderate, great, or very great extent. Table 3.3 sum- 
marizes information on participants’ views on the need to improve the 
objectivity of the decisionmaking process. 
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Chapter 3 
Participanta’ Views on the Extent of 
Objectivity, Independence, Fairness, and 
Decision Ckmsiatency in the Appeals Process 

Table 3.3: Participants’ View5 on the Need to Improve the Objectivity of the Decisionmaking Process 
Percentage of respondents 

Great or 
No, little, or Moderate very great No basis No 

some extent extent extent to judge answer 
- General counsels 70 10 3 14 3 - 

Agency attorneys 79 12 3 3 3 
Employee and labor relations 

retxesentalives 76 9 4 8 3 

Number of 
Total respondents 

100 59 
100 168 

100 66 
Private attorneys 
Union presidents 
Professlonal assoclatlon 

representabves 
All groups 

27 16 40 13 4 100 486 
21 10 66 3 0 100 29 - 

63 12 12 13 0 100 8 
45 14 28 10 3 100 815 

Participants Did Not View The I!nited States Court of Appeals for the Federal Circuit, est.ablished 
the Affirmation Rate of in 1982. is the only court having jurisdiction to review Board decisions 

Cases Appealed to Federal unless issues of prohibited discrimination are raised. Board decisions in 

Appellate Court as an \vhich discrimination issues are raised may be appealed to a federal dis- 

Appropriate Measure of 
trict court. According t,o the Board, the Court of -4ppeals for the Federal 

Decision Objectivity 
Circuit affirmed 365 of 375 Board decisions it reviewed during fiscal 
year 1986. 

Our questionnaire asked participants for their views on the extent t.o 
which the affirmation rate of cases appealed to t,he Court of Appeals for 
the Federal Circuit could serve as a fair barometer of Board objecti\:ity. 
In general, there was a consensus among the groups that the affirmaWn 
rate was not an appropriate measure to use. In each group, fewer than 
half of all participants responding who expressed a view considered the 
affirmation rate to be an indicator of objectivity to a great or vet-y great 
e?i-tent. (See table 3.4) 
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Chapter 3 
Participants’ Views on the Extent of 
Objectivity, Independence, Fairness, and 
Decisimon Consistency in the Appeals Process 

Table 3.4: Participants’ Views on Whether Court Affirmation Rate Is a Reasonable Indicator of Board Objectivity 

General counsels 
Agency attorneys 
Employee and labor relations 

reoresentatives 

No, little, or 
some extent 

25 
28 

30 

Percentage of respondents 
Great or 

Moderate very great No basis No Number of 
extent extent 10 judge answer Total respondents 

32 24 19 0 100 55 ~__ ____ -__ 
26 33- 12 1 100 168 

12 26 30 2 100 66 
Prwale attorneys 
Union presldenls 
ProfessIonal assoclatlon 

rerjresentatives 

40 13 16 30 1 100 486 __________- 
45 7 14 31 3 100 29 ____ 

25 25 38 12 0 100 8 
All qroups 36 17 21 25 1 100 815 

Participants’ V iews on Our questionnaire asked participants to rate the estent to which they 

Appeals Process 
believe the appeals process is independent from outside influence. Most 
participants in the agency general counsel, agency attorney, profes- 

Independence sional association representative, and agency employee and labor rela- 
tions representative groups perceived the process as being independent 
to a great or very great extent at both t.he regional office and hcadquar- 
ters levels. Most private attorneys and union presidents generally rated 
the process as being independent from none to a moderate extent. (See 
t.ables 3.6 and 3.6.) 

Table 3.5: Particioants’ PerceDtions of IndeDendence of the Appeals Process at the Reaional Office Level 
Percentage of respondents 

Great or 
No, little, or Moderate very great No basis No Number of 

some extent extent extent to judge answer Total respondents _______~~~ 
General counsels 2 19 64 15 0 100 59 
Agency attorneys 4 16 77 3 0 100 168 ______ ___-__ 
Employee and labor relations 

represenlatlves 12 17 57 14 0 100 66 -___ 
Private attorneys 38 19 24 16 3 100 436 ______~ 
Union presidents 45 21 17 17 0 100 29 __~~ ~______~ 
Professional association 

representatives 25 13 50 12 0 100 8 
All groups 26 19 40 13 2 100 815 
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Chapter 3 
Participants’ Views on the Ektent of 
Objectivity, Independence, Fairness, and 
Decision Consistency In the Appeals Process 

Table 3.6: Participants’ Perceptions of Independence of the Appeals Process at the Headquarters Level 
Percentage of respondents 

Great or 
No, little, or Moderate very great No basis No 

some extent extent extent to judge answer 
General counsels 2 22 61 13 2 
Agency altorneys 8 13 59 20 0 
Employee and labor relations 

representatwes 9 15 65 11 0 
Private allorneys 33 16 21 27 3 
Union presidenls 52 21 13 14 0 
Professional assoclatlons 

representatives 25 13 50 12 0 
All groups 24 16 35 23 2 

Number of 
Total respondents 

100 5i 
100 186 

100 66 
100 486 
100 29 

100 8 
100 815 

Participants’ V iews on Our questionnaire asked participants to rate the extent to which they 

Appeals Process 
believed the appeals process is fair to all involved parties. Most agency 
general counsels, agency attorneys, professional association representa- 

Fairness tives, and agency employee and labor relations representatives rated the 
process as being fair to all parties involved to a great or very great 
extent at both the regional office and headquarters levels. Most. private 
attorneys and union presidents generally rated the process as being fair 
to all parties involved from none to a moderate extent. (See tables 3.7 
and 3.8.) 

Table 3.7: Participants’ Perceptions of the Fairness of the Apoeals Process to All Parties Involved at the Regional Office Level 

General counsels 
Agency attorneys 
Employee and labor relations 

representahes 
Private altorneys 
Union oresidents 

No, little, or 
some extent 

10 
17 

12 
38 
52 

Percentage of respondents 
Great or 

Moderate very great No basis No Number of 
extent extent to judge answer Total respondents 

20 58 12 0 100 59 
20 59 3 1 100 168 

23 53 12 0 100 66 
23 22 14 3 100 406 
14 17 17 0 100 29 

Professonal association 
representatives 

All groups 
13 13 62 12 0 100 8 
30 21 35 12 2 100 815 
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Table 3.8: Participants’ Perceptions of the Fairness of Appeal5 Procerr to All Partles Involved at the Headquarters Level 
Percentage of respondents 

Great or 
No, little, or Moderate very great No basis No Number of 

5ome extent extent extent to judge answer Total respondents 
General counsels 9 22 57 10 2 100 59 
Agency attorneys 9 21 54 16 0 100 160 
Employee and labor relations 

representatives 12 20 59 9 0 100 68 
Private attorneys 36 16 18 27 3 100 486 
Unwon presidents 56 21 10 13 0 100 29 
Professional association 

representatives 25 0 62 13 0 100 8 
All wows 27 17 32 22 2 100 815 

Participants’ 
Perceptions of 
Appeals Process 
Consistency 

Our questionnaire asked participants to rate on a five-point scale, rang- 
ing from “very consistent” to “very inconsistent”, how they viewed the 
consistency of regional office and headquarters decisions with the ratio- 
nales that supported them. We found that most agency general counsels, 
agency attorneys, agency employee and labor relations representatives, 
and professional association representatives believed regional office and 
headquarters decisions were consistent or very consistent with support- 
ing rationales. Private attorneys and union presidents tended to be less 
satisfied with the consistency of decisions than were the other groups. 
Table 3.9 shows the responses on the consistency of regional office and 
headquarters decisions with supporting rationales. 
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Chapter 3 
Participants’ Views on the Extent of 
Objectivity, Independence, Fairness, and 
Decision Cmudstcncy to the Appeals Praxss 

Table 3.9: Perceptions of Consistency of Decisiona With Supporting Rationales 
Percentage of respondents 

Neither 
Inconsistent consistent Consistent 

or very nor or very No basis 
Regional Office Decisions inconsistent inconsistent consistent to judge 
General Counsels 4 15 66 15 

No Number of 
answer Total respondents 

0 100 59 
Agency attorneys 
Employee and labor relations 

representatives 
Private artorneys 
Union presidents 
Professional association 

representattves 

8 5 76 10 1 100 168 

12 14 59 15 0 100 66 
23 12 35 26 4 100 486 
35 17 31 17 0 100 29 

12 12 63 13 0 100 8 
All groups 

Headquarters Decisions 
General counsels 
Agency attorneys 
Employee and labor relations 

representatwes 

18 11 48 21 2 100 815 

5 5 78 12 0 100 59 
4 7 79 9 1 100 168 

2 12 74 12 0 100 66 
Private altorneys 
Union presidents 
ProfessIonal assoclatlon 

representatives 
All groups 

20 13 33 28 6 100 486 
21 31 31 17 0 100 29 

0 0 88 12 0 100 8 
14 12 49 21 4 100 815 

Our questionnaire also asked participants to rate the consistency of 
decisions involving the same or similar issues. \Ve found that most of the 
participants responding who said they had a basis to judge believed the 
decisions made by regional offices and headquarters were consistent ot 
very consist,ent from case to case. However, fewer private attorneys and 
union presidents viewed case-to-case decisions as being consistent than 
did the other groups. (See table 3.10) 
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Chapter 3 
Participants’ Views on the Extent of 
Objectivity, Independence, Fairness, and 
Decision Consistency in the Appeals Process 

Table 3.10: Participants’ Perceptions of Consistency of Decisions Involving the Same or Similar Issues 

Regional Office Decisions 
General counsels 
Agency attorneys 
Employee and labor relations 

representatives 
Private attorneys 
Union presidents 
Professional association 

represen ta lives 
All groups 

Headquarters Decisions 
General counsels 
Agency attorneys -~ 
Employee and labor relatrons 

representatives 
Private attorneys 
Union presrdents 
Professional association 

representatrves 
All groups 

Percentage of respondents 
Neither 

Inconsistent consistent Consistent 
or very nor or very No basis 

inconsistent inconsistent consistent to judge 
9 17 54 20 
8 14 66 12 

20 21 43 15 
17 15 29 36 
24 17 38 21 

12 12 63 13 
15 15 41 27 

7 3 76 14 
5 6 74 14 

5 13 70 12 
16 12 28 39 
21 28 31 20 

0 0 88 12 
12 11 45 29 

No Number of 
answer Total respondents 

0 100 59 
0 100 168 

0 100 66 
3 100 486 
0 100 29 

0 100 8 
2 100 815 

0 100 59 
1 100 168 

0 100 66 
5 100 486 
0 100 29 

0 100 8 
3 100 815 

Participants’ V iews on Our questionnaire asked participants their views on whether changes to 

Need for Changes to 
the overall decision process were needed. The questionnaire identified 
five general areas of possible change and asked participants to rate the 

the Overall Decision ext,ent t,o which they believed the changes were needed. The fi17e areas 

Process of possible change were: 

l increased objectivity, 
l more consistent decisions, 
l decreased processing times, 
l increased processing times, and 
. more easily understandable final Board decisions. 

While the participants from the six groups did not, overall, perceive a 
great need for changes to the decision process, most participants in the 
private attorney and union president groups perceived a greater need to 
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Chapter 3 
Participants’ Views on the Extent of 
Objectkity, Independence, Fairness, and 
Derision Conalstency in the Appeals Process 

increase the objectivity of the decision process than did most partici- 
pants in each of the four other groups. Additionally, most participants 
in the union president group perceived a greater need to make decisions 
more consistent, understandable, and timely than did most participants 
in each of the other groups. None of the groups felt strongly about the 
need to decrease processing time. Table 3.11 provides information on 
the participants’ perceptions of the need for changes in the decision 
process. 

Table 3.11: Participants Views on the Need for Changes in the Decision Process 

Area of possible 
change 

Percentage of respondents 
Great or 

Little, no, very 
or some Moderate great No basis No Number of 

need need need to iudae answer Total respondents 
Increase 
objectivity 

Make 
decisrons more consistent 

General counsels 
Agency attorneys 
Employee and labor relations 
representatives 
Private attorneys 
Union presidents 
Professional association 
representatives 
All groups 
General counsels 
Agency attorneys 
Emptoyee and labor relations 
reoresentatives 
Prwate at tornevs 23 23 24 24 6 100 486 

70 10 3 14 3 100 59 
79 12 3 3 3 100 1Sa 

76 9 4 8 3 100 66 
27 16 40 13 4 100 486 
21 10 66 3 0 100 29 

63 12 12 13 0 100 8 
45 14 28 10 3 100 815 
66 15 7 10 2 100 59 
75 12 7 4 2 100 168 

68 14 10 5 3 100 66 

Union presidents 21 24 45 7 3 100 29 
ProfessIonal association 
rewesentatives 63 25 0 12 0 100 29 

Decrease 
processrng time 

All groups 
General counsels 
Agency attorneys 
Employee and labor relations 
representatives 
Private attorneys 
Unton presidents 
Professional association 
representatives 
All groups 55 17 15 8 5 100 815 

(continued) 

41 19 18 17 5 100 815 
51 24 10 12 3 100 59 
77 15 5 2 1 100 168 

60 12 18 5 5 100 66 
- 47 17 18 10 8 100 486 

45 21 31 3 0 100 29 - 

75 25 0 0 0 100 8 
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Percentage of respondents 
Great or 

Little, no, very 
Area of possible or some Moderate great No basis No Number of 
change need need need to judge answer Total respondents -~~ 
Increase General counsels 76 5 2 12 5 100 59 
processing time Agency attorneys 80 8 7 2 3 100 168 

Employee and labor relations 
representatives 84 3 0 5 8 100 66 
Private attorneys 64 3 10 12 11 loo 486 
Union presidents 83 3 7 4 3 100 29 
Professional representatives 88 0 0 12 0 100 8 
All groups 71 4 8 9 8 100 815 

Make final General counsels 65 22 3 8 2 100 60 
board decisions easily Agency attorneys 84 7 5 2 2 100 166 
understood Employee and labor relations 

representatives 67 10 17 3 3 100 66 
Private attorneys 44 12 21 16 7 100 486 
Union presidents 35 17 42 3 3 100 29 
Professional representatives 50 25 13 12 0 100 8 
All groups 55 12 17 12 -xi-- 4 815 

Agency Comments In his comments on a draft of this report (see appendix ii), the Board’s 
Chairman said he believed our questionnaire respondents’ views on the 
Board’s performance generally confirmed its reputation as a fair and 
independent adjudicator. He observed, however, that the adjudicatory 
process typically results in a winner and loser which creates the possi- 
bility of response bias since a prevailing party might tend to view the 
process more favorably than would a losing party. He said that case out- 
come might have influenced the questionnaire respondents’ views of the 
objectivity, independence, and fairness of the process. We agree that 
case outcome could have influenced the questionnaire respondents 
views, but we have no evidence that it did. However, we have added 
statements in the executive summary and the objective, scope? and 
methodology section of this report advising the reader of the possibility 
that case outcome could have affected questionnaire respondents’ 
views. 
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Appendix I 

Questionnaire Development, Survey 
Methodology, Sampling Procedure, and 
Data Analysis 

To obtain the views of individuals who have an interest in and may 
have participated in the appeals process, we sent questionnaires in Jan- 
uary 1986 to members of t.he following groups: employee and labor-man- 
agement relat,ions representatives in federal agencies, general counsels 
of federal agencies, attorneys of federal agencies, presidents of federal 
employee unions, private attorneys representing appellants, and repre- 
sentatives of federal employee professional associations. The employee 
and labor-management relations representatives were members of the 
Office of Personnel Management’s Interagency ,4dvisory Group Commit- 
t,ee on Employee and Labor-Management Relations. Professional associa- 
t.ion representatives were from organizations belonging to the Public 
Employees Roundtable. IJnion presidents were with unions listed in 
I!nion Recognition in the Federal Government (Office of Personnel Man- 
agement, January 198.5). Agency general counsels were members of the 
General Counsels Committee. Private attorneys and agency attorneys 
were selected from Board prepared listings of attorneys who had 
appeared before administrat,ive judges in the Board’s regional offices. 

Questionnaire 
Development and 
Quality Control 

N7e developed a questionnaire to obtain the participants’ views on the 
appeals process. We pretested the questionnaire to det.ermine if (1) the 
respondents possessed t,he information desired, (2) the questionnaire 
would be burdensome to the respondent,, and (3) if the questionnaire 
design, such as the print size, the layout complexity, and procedures fat 
recording the information, was appropriate. Any problems with the 
questionnaire design that the pretest uncovered were corrected. We then 
mailed the questionnaire to persons in the aforementioned six groups. 

To maintain quality control over the daba, we reLriewed the returned 
questionnaires for completeness and accuracy. We then keyed the ques- 
tionnaire information to creat,e a computerized database. We verified a 
10 percent random sample of the database with the questionnaires and 
did logic checks to look for incorrect or inconsistent data. With two 
exceptions, we corrected all errors that were detected. HoweLTer, this 
inadvertent oversight does not affect the conclusions drawn from OUI 
analysis. 

Sample Selection and We sent questionnaires to all persons in the general counsel, employee 

Sampling Error 
and labor relations representative, union president, and professional 
association representative groups. For the remaining two groups, we 
selected random samples of 191 of the 269 agency attorneys and 318 of 
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the 1,095 private attorneys identified by the Board. Table I. 1 shows the 
number of persons sampled in each group. 

Table 1.1: Participant Groups Included in 
Guestionnaire Survey Total 

number of Number of 
persons in persons in 

Group the group the sample 
General counsels 82 82 
Agency attorneys 269 191 

Employee and labor relations representatives -Tip--- 111 

Private attorneys 1,095 318 
Union presidents 87 87 
ProfessIonal association representatwes 23 23 
Total 1.667 612 

We selected our samples of agency attorneys and private attorneys 
using a statist.ical formula that considered the size of each group, a 95 
percent level of confidence, and a 5 percent sampling error. Conse- 
quently, for each estimate made from the two samples, the chances are 
95 out of 100 that the actual number for all persons in each group is 
somewhere bet.ween plus or minus 5 percent of our estimate. 

Questionnaires Mailed We mailed questionnaires to 187 of the 191 agency attorneys in the sam- 

and Response Rate 
ple because we did not have addresses for 4 attorneys. We mailed ques- 
Connaires t,o 314 of t,he 318 private attorneys because 1 attorney 
appeared in the sample Mice and 3 attorneys were affiliated with 
unions that, we had already included in our union president group. Table 
1.2 shows the number of persons in the samples and the number that 
were sent questionnaires. 

Table 1.2: Number of Persons Sampled 
and Number of Persons Mailed 
Questionnaires by Group 

Group 
General counsels 

Number of 
Number of persons 

persons mailed 
sampled questiontwires 

82 82 
Aqency attorneys 191 187 
Employee and labor relations representatwes 111 111 

Private attornevs 318 314 
Union oresldents 87 87 
Professional association representatwes 23 23 
Total 612 604 
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We mailed 804 questionnaires and received 600 usable responses for a 
usable response rate of 75 percent. Of the remaining 204 questionnaires, 
155 were not returned, 24 were not deliverable, and 25 were either 
returned, but not analyzed, because those persons did not indicat.e t.heir 
level of experience with cases, or because they were incomplete, dupli- 
cates, or otherwise unusable. The 600 usable responses represent an 
estimate of how 1,169 persons in the six groups would have responded. 
Table I.3 shows the number of usable responses in each group and the 
estimated number of persons that those responses represent. 

Table 1.3: Number of Usable Responses 
and the Number They Represent in Each Number of 
Group Usable Persons 

Group responses represented 
General counsels 70 70 
Agency attorneys 155 218” 

EmDlovee and labor relations remesentatives 90 90 
Private attorneys 20: 713” 

Umon presidents 
Professional association representatives 
Total 

58 58 
20 20 

600 1.169’ 

“The sampling error lor the 218 agency attorneys IS plus or minus 3 percenl for the 713 pwAe attor 
new plus or minus 4 I percent. and for the total of I, I65 persons plus or mrnus 2 5 percenl 

Data Analysis In our anaIysis of questionnaire results! we included responses only 
from those persons who said that they had appeals case experience 
since 1979. For the two groups sampled. we estimated the number of 
people in the universe who would have had experience with the Board 
from the number of people in the sample who responded to our ques- 
Gonnaire. We asked persons who had no experience since 1979 not t,o 
complete the questionnaire. 

Table I.4 shows the number of persons who reported having had appeals 
case esperience by each respondent group. 
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Table 1.4: Estimated Number of Persons 
Who Had Experience With Appeals Number of 
Cases Since 1979 Persons 

Group represented 
General counsels 59 

Agency attorneys 168b 
Employee and labor relations representatives 66 ~~- 
Private attorneys 486b 
Union presidents 29 
Professional association representatives 8 
Total 81Fb 

‘Total does not add due to rounding. 

qhese numbers are estimates of the actual numbers of persons in the groups The sampling error for 
the 168 agency attornevs is plus or minus 3 7 percent: for the 486 pwate attorneys plus or minus 4 6 
percenr; and for the rotal of 815 persons plus or minus 3.1 percent. 

Unless otherwise noted in the text, all the percentages presented in this 
report are based on the estimate of 815 persons who reported having 
experience with cases since 1979 and all sampling errors will be, at 
most, plus or minus 5 percent of the estimate. 

Agency Comments The Board’s Chairman suggested that inclusion of the questionnaire as 
an attachment to the report may also be helpful. (See appendix II.) 
Rather than add to the length of this report, we will provide a copy of 
the questionnaire upon request to those who may be interested. 
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Comments From the Chairman, U.S. Merit 
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GAO Note: This report 
Incorporates the technical 
comments that were listed 
In the enclosure. 

&cussed on p 37 

U S. MERIT SYSTEMS PROTECT1014 BOARD 
1120 Vermont Avenue, N W  

Washington. D C. 204 19 

June 4, 1987 

Dear Mr. Anderson: 

Thank you for the opportunity to comment on a draft of your 
proposed report to Congress titled, “Analysis of Case 
Processing Timeliness and the Views of Case Participants on 
Board Activities." The report's statistics bear on whether 
the Board has been successful in adjudicating employee 
appeals in a timely manner consistent with due process. It 
is gratifying to observe that the results of your research 
reveal time and again the Board's efficient and effective 
performance. 

The draft report analyzes case processing timeliness in 
relation to the Board's self-imposed standards. The 
regional offices, where the majority of cases are processed, 
met the Board's 120-day standard for processing appeals in 
99 percent of all cases during FY 1986. The report also 
makes apparent the significant improvement in the timely 
processing of petitions for review at the headquarters 
level. It is particularly interesting that most 
participants in the appeals process think that 91 to 120 
days or longer is a reasonable timeframe for processing 
petitions for review even though the Board's internal goal 
is 110 days. In fact, during FY 1986, the Board averaged 
122 days and processed 71.5 percent of all PFR's within 120 
days. The Board, of course, continues to evaluate its case 
processing to determine where improvements may be made. 
Your draft report will prove useful in our evaluation. 

Because the Board's deadlines are self-imposed, its 
experiences in efficient case processing can perhaps best be 
appreciated when they are compared to the experiences of 
other administrative tribunals. In this regard, it is 
noteworthy that in a recent conference on alternative 
dispute resolution, a U.S. Senator observed that average 
times for the completion of administrative adjudications in 
four major agencies ranged from a low of 398 days to a high 
of 767 days, or more than two years. Indeed, with an annual 
workload of nearly 10,000 cases, and with fewer than 330 
employees, our research reveals no Government agency that 
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processes as many complex and sensitive cases in so short a 
time period, and with as high a court affirmance rate, as 
the Merit Systems Protection Board. 

Another aspect of the report is information o!i the 
objectivity, independence, and fairness of the Board's 
appeals process. The opinions produced in the draft result 
from a survey of those who have practiced or in some way 
appeared before the Board. These numbers generally confirm 
the Board's reputation as a fair and independent 
adjudicator. The report could benefit from an explicit 
reminder, however, that the Board's adjudicatory process 
typically results in a winner and a loser. Obviously, this 
creates the possibility, if not the likelihood, of response 
bias since, as a matter of human nature, a prevailing party 
would tend to view the process more favorably than a losing 
party. Perhaps the addition of a statement in the report 
which underscores that the survey respondents were 
individuals affected by a Board decision and that the nature 
of the decision could have had an impact on their opinion, 
would help to ensure that readers place the relevant 
statistics in their proper context. Inclusion of the 
questionnaire as an attachment to the report may also be 
helpful. 

Again, thank you for the opportunity to comment on the draft 
report. It is respectfully requested that this letter be 
published as an appendix to your final report. A list of 
technical comments is enclosed for your consideration. If 
you have any questions about these comments or desire any 
additional information, please do not hesitate to contact 
me, or anyone else at the Board. 

Sincerely, 

Daniel R. Levinson 
Chairman 

Enclosure 

Mr. William J. Anderson 
Assistant Comptroller General 
General Government Division 
U.S. General Accounting Office 
Washington, DC 20548 
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